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• —• ' Reply to: 2566 Overland Ave., Suite 730
PROFESSIONAL LAW CORPORATION Los Angeles, CA 90064

(800)464-2817

December 4, 2015

To All Members
Eastern Gardens Co-op, Inc.

Re: November 12, 2015 Recall Election

Dear Members:

As you may know, my law firm serves as legal counsel to the Eastern Gardens Co-
op ("Corporation"). Based on the ongoing questions and concerns regarding the actual
results of the November 12, 2015 recall election ("Recall"), I recommended the Board
distribute this letter that will confirm and clarify the various issues regarding the Recall.

- Inspector: The Board appointed the League of Women Voters as the Inspector of
Election. The League assigned one of its members, Paula Lee, to oversee the
Recall ("Inspector"). Civil Code §5110 and the Corporation's Election Rules
governed the Inspector's role and her responsibilities regarding the Recall. I
understand Ms. Lee intends to certify results differently than what she reported at
the November 12th meeting, however, she has no legal authority under which to
take this unilateral action.

- Number of Ballots Entitled to Vote: Article IV, Section 7 of the Bylaws states
that only "members" have rights to vote on matters. Article III, Section 4 of the
Bylaws defines "member" as someone who meets all the following criteria: (i)
approved by the Board, (ii) paid for the membership, and (iii) received the
membership certificates. Thus, it is possible when units are in the process of being
sold that the unit may not be entitled to vote if the new member has not completed
the membership process. Based on the Bylaws, only 1 10 out of a possible 1 12
ballots were mailed for voting. 2 ballots were not mailed because the units had
sold and the new owner had not yet completed the membership process.

- Number of Membership Approval Required to Recall Directors: In order to
approve the recall of Directors Lema and Brown, Article V, Section 5 of the
Bylaws requires approval by a majority of the entire membership, not only those
units that were entitled to vote. Corporations Code §5034 states "approval by the
members" mean whatever proportion is provided for in the Bylaws. Thus, a
majority of all 1 12 units, not the 1 10 ballots mailed, was required to approve the
recall of Directors Lema and Brown. In short, 57 members (not the 56 reported -
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that is not a majority, it is exactly 50%) needed to vote in favor of recalling
Directors Lema and Brown for the Recall to pass. The law and the Bylaws are
very clear on what number to base the approval to remove a director - a majority
of all units. Anything short of this is subject to challenge.

Results of the Recall: At the time the Inspector reported the results of the Recall
at the November 12th meeting, she advised: (i) 54 votes were submitted in favor of
recalling Director Lema, 35 votes were submitted against recalling Director Lema;
(ii) 54 votes were submitted in favor of recalling Director Brown, 35 votes were
submitted against recalling Director Brown. The Recall was not approved and
Directors Lema and Brown legally remain directors. Civil Code §5120 requires the
Inspector to promptly provide the results of an election to the Board, which she
did - at the November 12th meeting. Thereafter, the Board was required to publish
the election results within 15 days, which the Board did around November 16,
2015. Ms. Lee lacks the legal authority to continue tabulating, retabulating, and
investigating results weeks after the election concluded.

Election Specifics:

o 90 ballots were cast. The Inspector invalidated 1 ballot because the name on
the envelope did not match the Corporation's membership records. Only 89
ballots were counted. Prior to the Recall, the Inspector endeavored to
confirm if the ballot was submitted by a record owner and was unable to
confirm. Consequently, she invalidated the ballot. Civil Code §5120(a)
permits an Inspector to verify a member's information prior to the meeting.
Because the Inspector was unable to validate the ballot by the time the polls
closed and the ballots counted, this ballot should not be counted after the
fact.

o 1 ballot was received by the Inspector after the voting deadline, the polls
were closed, and the results were tabulated and publicized. The ballot
cannot be counted for several reasons: (i) Civil Code §5120 does not permit
ballots to be counted unless they are counted at the noticed meeting itself;
(ii) the ballot and voting instructions themselves prohibit the counting of a
late received ballot; and (iii) the secrecy of the ballot cannot be guaranteed.
Civil Code §5115 is expressly clear that preserving the confidentiality of a
vote is of primary importance.

o 1 ballot that was not counted in the reported results at the November 12th

meeting was somehow found by the Inspector in the pile of ballots after the
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polls were closed and the results were tabulated and publicized. A ballot
that cannot be confirmed as to when and how it came to be in the
Inspector's possession should not be counted because it taints the election
to include a suspect ballot and subjects the election to potential challenge.

- What if I Disagree with the Election Results/Outcome: If a member wants to
challenge the published results (i.e. the Recall failed), your option is to file a small
claims lawsuit under Civil Code §5145. Whatever results Ms. Lee purports to
publish this afternoon will not change the already published results of the election.

- What are the Board's Options: Until such time as a court orders a different
result of election, the results of the election published on November 12th remain
the official results (i.e. the Recall failed). Given this, the Board has three options:

o Undertake a re-do of the recall in order to remove the various grounds upon
which the results of the Recall can be challenged. This is likely the most
expeditious and economical option to consider;

o Wait for a member to file a small claims lawsuit and the court to issue a
ruling based thereon. While I can never promise a certain outcome, if the
Recall were challenged, the Court would mostly likely order the
Corporation to hold a new election; or

o The Board can file a lawsuit in superior court for "Declaratory Relief to
have a judge confirm whether the initially reported election results stand,
whether revised results should stand, or whether the Corporation should
conduct a new election to remove the various grounds for potential
challenge. This is an expensive undertaking.

I hope the above outline helps to provide the community with a better
understanding of your rights and options regarding the Recall. Thank you.

Very truly yours,

Jasmine Fisher Hale, Esq.
JFH ADAMS STIRLING PLC
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